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[4110-35] 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Health Care Financing Administration 
[45 CFR Parts 405, 450, 455] 
MEDICARE AND MEDICAID PROGRAMS 


Disclosure of Information and Access to Pro- 
vider Records; Requirements and Conditions 
for Participation 


AGENCY: Health Care Financing Ad- 
ministration (HCFA), HEW. 


ACTION: Proposed rule. 


SUMMARY: The proposed regulations 
would establish new requirements ap- 
plicable to institutions and organiza- 
tions providing services under medi- 
care and medicaid (titles XVIII and 
XIX of the Social Security Act). The 
regulations would: 

1. Require medicare and medicaid 
providers or fiscal agents to disclose to 
the Secretary or the State medicaid 
agency certain information about 
owners, employees, subcontractors, 
and suppliers; 

2. Authorize the Secretary to refuse 
to enter into or renew an agreement 
with a provider if any of its owners, of- 
ficers, directors, agents or managing 
employees has been convicted of a 
criminal offense involving any of the 
programs under titles XVIII, XIX, or 
XX of the Social Security Act; 

3. Authorize the Secretary to termi- 
nate an agreement with a provider 
that failed to disclose fully and accu- 
rately the identity of any of its 
owners, officers, directors, agents, or 
managing employees who has been 
convicted of a program-related crimi- 
nal offense at the time the agreement 
was entered into; and 

4. Authorize access by the Secretary 
to medicaid providers’ records. 


The regulations implement sections 3, 
8, 9, and 15 of the Medicare-Medicaid 
Anti-Fraud and Abuse Amendments of 
1977 (Pub. L. 95-142). The purpose is 
tou strengthen the Department’s capa- 
bility to detect fraudulent activities in 
Federal health care programs and 
prosecute offenders. 


DATES: Consideration will be given to 
written comments or suggestions re- 
ceived on or before October 3, 1978. 


ADDRESSES: Address comments to: 
Administrator, Health Care Financing 
Administrative, Department of 
Health, Education, and Welfare, P.O. 
Box 2372, Washington, D.C. 20013. In 
commenting, please refer to PCO-181- 
P. Comments will be available for 
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public inspection, beginning approxi- 
mately 2 weeks after publication, in 
Room 5231 of the Department’s of- 
fices at 330 C Street SW., Washington, 
D.C., on Monday through Friday of 
each week from 8:50 a.m. to 5:00 p.m., 
202-245-0950. 


FOR FURTHER INFORMATION, 
CONTACT: 


Irwin Cohen, Health Care Financing 
Administration, Department. of 
Health, Education, and Welfare, 
Room 588, East High Rise, 6401 Se- 
curity Boulevard, Baltimore, Md. 
21235, 301-594-5415. 


SUPPLEMENTARY INFORMATION: 
Pub. L. 95-142 contains several provi- 
sions designed to preserve the integri- 
ty and improve the effectiveness of 
the medicare and medicaid programs. 
Some of these provisions apply as well 
to the maternal and child health and 
the crippled children’s services pro- 
grams (title V of the Social Security 
Act) and the title XX social services 
program. 


This proposed rule is one of several 
regulations being promulgated by the 
Department to implement Pub. L. 95- 
142. It encompasses four provisions of 
Pub. L. 95-142—sections 3, 8, 9, and 
15—which deal generally with disclo- 
sure of information to the Department 
by health care providers and fiscal 
agents involved in the medicare and 
medicaid programs. 

In addition to proposing new regula- 
tions to implement Pub. L. 95-142, this 
proposed rule revises the existing 
medicare regulation (42 CFR 405.603) 
authorizing the Department to refuse 
a provider agreement to a provider 
which is bankrupt or insolvent. The 
revision is intended to improve clarity 
and understanding without making 
any significant substantive change. 

Elsewhere in this issue of the FEDER- 
AL REGISTER are proposed rules for the 
maternal and child health and the 
crippled children’s services (MCH-CC) 
programs implementing section 3 of 
Pub L. 95-142, and for the title XX 
social services program implementing 
sections 3 and 8. 

All of these proposed rules have 
been developed cooperatively among 
the Heaith Care -Financing Adminis- 
tration, the Public Health Service, and 
the Office of Human Development 
Services, in order to achieve as much 
consistency as possible. This preamble 
attempts to deal comprehensively with 
the issues as they pertain to all these 
programs in order to avoid repetition 
in the preambles for the other pro- 
posed rules. 


Pub. L. 95-142, particularly in sec- 
tion 3, explicitly calls for the Secre- 
tary to define or specify several impor- 
tant terms and requirements The fol- 
lowing is an explanation of the major 
provisions in the proposed rule and 
the manner in which we propose to re- 
solve the significant issues. 


A. Disclosure of ownership and relat- 
ed information. Section 3 requires 
specified agencies and _ institutions 


(donoted as “disclosing entities”) to 
disclose certain ownership information 
to the Secretary or to the appropriate 
State agency as a condition to their 
participation in the medicare, medic- 
aid, MCH-CC, or title XX social ser- 
vices programs. Section 3 also requires 
that health care providers disclose cer- 
tain information about their business 
tranactions. 


1. Disclosing entities. The statute 
defines specifically and comprehen- 
sively the organizations and institu- 
tions which must report ownership in- 
formation. They are: 


(a) Medicare providers, ‘including 
hospitals, skilled nursing homes, clini- 
cal. laboratories, renal disease facili- 
ties, and health maintenance organiza- 
tions, but excluding funds; 

(b) Entities (other than a practition- 
er or group of practitioners) that fur- 
nish services, or arrange for furnishing 
services, under Medicaid or the MCH- 
CC programs; 

(c) Fiscal intermediaries, fiscal 
agents and carriers participating in 
medicare or medicaid; and 

(d) Entities (other than a practition- 
er or group of practitioners) that fur- 
nish, or arrange for furnishing health 
related services under the social ser- 
vices program. 

2. Ownership information that must 
be disclosed. The statute requires that 
a disclosing entity provide the names 
of any person with an ownership or 
control interest in the entity or in a 
subcontractor in which the entity has 
at least a 5 percent ownership interest. 
Most of the key terms involved are de- 
fined by the statute, but a few are left 
to be defined by the Secretary. 
“Person with an ownership or control 
interest” is defined by the statute as a 
person who: 


(a) Has a direct or indirect owner- 
ship of 5 percent or more; 

(b) Has an ownership of 5 percent or 
more in a mortgage or other obligation 
secured (in whole or part) by the 
entity; 

(c) Is an officer or director of a cor- 
poration; or 

(d) Is a partner in a partnership. 
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The statute directs the Secretary to 
define indirect ownership. The legisla- 
tive history acknowledges that this is 
a difficult task to do with precision, 
but makes clear that the Congress was 
particularly concerned about the “pyr- 
amiding” of corporate ownership, by 
which a person has an ownership in- 
terest in one corporation and that cor- 
poration has an ownership interest in 
another corporation. (See H. Report 
95-393, pt. 1, p. 47.) With this concern 
in mind, we have defined “indirect 
ownership interest” to be any owner- 
ship interest in an entity that has an 
ownership interest in a _ disclosing 
entity. (Ownership interest is also de- 
fined in the regulation, at section 
405.603-0 (b).) 

In order to deal with the possibility 
that there may be three or more 
layers to a corporate pyramid, we have 
also made it clear that ownership in 
any entity higher in the pyramid than 
the disclosing entity constitutes indi- 
rect ownership for purposes of this 
rule. (We are not proposing that own- 
ership in a corporation (other than a 
subcontractor) that is owned by a dis- 
closing entity be reported. That is, we 
are not requiring disclosure of owner- 
ship in corporations which are below 
the disclosing entity in a pyramid.) 

At the same time, we recognize that 
ownership of a small portion of one 
‘entity that has an ownership in a 
small portion of another may result in 
a@ very small indirect ownership inter- 
est. The benefits of obtaining informa- 
tion in this situation may be heavily 
outweighed by the administrative 
burden of obtaining it. Consequently, 
we are proposing that indirect owner- 
ship be traced through the pyramid, 
by multiplying the percentage of own- 
ership at each level, and that an indi- 
rect ownership somewhere in the pyra- 
mid must be reported only, if on the 
basis of these calculations, it is equiva- 
lent to an ownership interest of 5 per- 
cent or more in the disclosing entity. 

We also tried to deal with another 
form of indirect ownership which, in 
some instances, might be used by a 
person for an improper purpose— 
namely the deliberate placing of own- 
ership under the name of a relative. 
We believe it would not be feasible to 
require an entity to identify every in- 
stance in which ownership is held by a 
relative of someone who has a direct 
or indirect ownership interest in a dis- 
closing entity. However, we are propos- 
ing that an entity report whether any 
of the persons it is otherwise required 
to identify are related as spouse, 
parent, or child. We think this would 
provide us with lead information on 
situations with the most immediate 
potential for abuse. 

As noted above, the statute requires 
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the disclosure of a person holding 5 
percent or more of a mortgage or 
other obligation secured (in whole or 
part) by a disclosing entity. We recog- 
nize, however, that if the mortgage is 
secured by only a portion of the enti- 
ty’s assets and a person holds only a 
small share of the mortgage, then that 
person’s ownership interest might be 
equivalent to a very small fraction of 
the disclosing entity’s assets. Conse- 
quently, we are proposing that a mort- 
gage interest be reported only if the 
value of the person’s interest in the 
mortgage is equal to at least 5 percent 
of the entity’s assets. We believe this 
is consistent with the legislative intent 
of Pub. L. 95-142 and will effectively 
achieve its objectives. 

The statute also directs the Secre- 
tary to define the term “subcontrac- 
tor” for purposes of these reporting 
requirements. The legislative history 
provides some guidelines (see H. Rept. 
95-393, pt. 1, p. 47). We propose defin- 
ing subcontractor comprehensively, in 
order to obtain a broad base of infor- 
mation. We would define it to be any 
individual or organization to which a 
disclosing entity has contracted or del- 
egated some of its management func- 
tions, its responsibilities to provide 
health care, or its responsibilities as a 
fiscal agent. 

3. Identification of common owner- 
ship. The statute also requires that, to 
the extent determined by the Secre- 
tary to be feasible, a disclosing entity 
must report on whether any of the 
persons whom it must identify as 
having an ownership or control inter- 
est in itself also has an ownership or 
control interest in anoher disclosing 
entity. This form of cross-ownership is 
clearly a potential source of program 
abuse, and, therefore, such informa- 
tion is highly desirable. We also recog- 
nize, however, that holding an entity 
responsible for knowing the ownership 
and control interests of any other dis- 
closing entity could create an extraor- 
dinary administrative burden. Conse- 
quently, we are proposing that this in- 


‘formation be disclosed to the extent 


an entity can obtain it by making a 
written request of those people having 
an ownership or control interest in the 
entity. 

4. When the information must be dis- 
closed. The statute requires that the 
ownership information discussed 
above must be supplied to the Secre- 
tary or the appropriate State agency 
as a condition for participation in, cer- 
tification or recertification for, or ap- 
proval of a contract or agreement 
under, any of the programs estab- 
lished under title V, XVIII, XIX, or 
XX. This would be implemented by re- 
quiring every disclosing entity to 
submit the information routinely, at 
specified intervals, as explained below. 
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Because we recognize that routine 
submission will be a_ substantial 
burden on disclosing entities, we re- 
viewed carefully whether the statute 
could be implemented by requiring 
each disclosing entity to maintain the 
information on a current basis and 
supply: it to the Secretary or the State 
agency promptly upon request. We 
concluded, however, that the Congress 
had clearly required that the informa- 
tion be submitted routinely. 

Looking first to the words of the 
statute, the most straightforward 
reading of the words “as a condition 
of * * * participation in, or certifica- 
tion or recertification under * * * [or] 
for approval or renewal of a contract 
or agreement” seems to be that the in- 
formation must be submitted before a 
disclosing entity is permitted to par- 
ticipate, is certified, or is awarded a 
contract or agreement. This meaning 
is supported by the legislative history, 
which states that additional informa- 
tion must be disclosed, “but only when 
specifically requested” and explains 
that these disclosure requirements 
“were designed to be incorporated into 
the ongoing certification or contrac- 
tual process.” (See Sen. Rept. 95-453, 
pp. 8 and 10; H. Rept. 95-393, pt. 1, pp. 
45 and 48.) Moreover, an early version 
of the proposed legislation would have 
required disclosure only upon request 
by the Secretary or the State agency, 
but the wording was changed follow- 
ing House committee hearings, in 
which the Congress was urged to re- 
quire routine submittals. (See H.R. 3, 
January 4, 1977 print, and joint hear- 
ing before the Committee on Ways 
and Means and Committee on Inter- 
state and Foreign Commerce, series 
95-7, pp. 31, 36-37, 47, 64-65, and 214.) 

We would follow this congressional 
intent by requiring disclosing entities 
to supply the information as part of 
either the certification or the contrac- 
tual process, depending on the nature 
of the disclosing entity. Those entities 
which, as providers or suppliers of ser- 
vices, are surveyed annually or compli- 
ance with Federal and State standards 
would be required to furnish the infor- 
mation to the survey agency. Disclos- 
ing entities subject to this procedure 
would include hospitals, nursing 
homes, intermediate care facilities, 
home health agencies, outpatient clin- 
ics, independent clinical laboratories, 
and renal disease facilities. The survey 
agency would then give the informa- 
tion to HCFA, which would be respon- 
sible for collecting and compiling the 
information on all disclosing entities, 
irrespective of participation in medi- 
care. 

Since health maintenance organiza- 
tions and medicare fiscal intermediar- 
ies and carriers enter into contract 
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with HCFA, we would obtain owner- 
ship information from these 
disclosing entities. The State medicaid 
agency would be responsible for ob- 
taining ownership information from 
any medicaid fiscal agent or other pro- 
vider of services that was not partici- 
pating in medicare and then furnish- 
ing it to HCFA. 

We are proposing that HCFA be re- 
sponsible for compiling the data on all 
disclosing entities, even those which 
participate only in medicaid or the 
title V or title XX program, rather 
than requiring the appropriate agency 
to take responsibility for such entities. 
Doing so will avoid duplicative de- 
mands on providers who participate in 
more than one program and duplica- 
tive administrative burdens on the 
State agencies. The State agencies 
may, of course, maintain their own 
compilation of ownership information 
and undertake their own analysis if 
they wish. However, they would obtain 
their information from HCFA rather 
than the provider or survey agency. 
Conversely, because HCFA had a com- 
plete compilation of the information, 
it would not have to request data from 
the State, or make a duplicative re- 
quest from the provider, in the case of 
a provider participating only in medic- 
aid, title V, or title XX. 

5. Reguirements for disclosing infor- 
mation about business transactions. 
Section 3 of Pub. L. 95-142 also re- 
quires a health care provider under 
medicare, medicaid, or title XX to 
comply with a request from the Secre- 
tary or appropriate State agency for 
information about the ownership of 
any subcontractor with whom the pro- 
vider has had more than $25,000 in 
business transactions during the previ- 
ous 12 months, or for information as 
to any significant business transac- 
tions occurring during the previous 5 
years between the provider and a sub- 
contractor or a wholly-owned supplier. 
(The statute does not impose this re- 
quirement on the MCH-CC program.) 

The statute again calls for the Secre- 
tary to define subcontractor, and we 
propose using the same definition for 
this purpose as was used above. The 
statute also requires that the Secre- 
tary define “significant business trans- 
actions.” We are proposing to define 
the term as any transaction or series 
of transactions that, during any fiscal 
year, exceeds the lesser of $25,000 or 5 
percent of the total operating ex- 
penses of the provider. We have select- 
ed the figure $25,000 simply in order 
to be consistent with the statutory 
figure for subcontractors. Although 
other figures might be logically de- 
fended, we think using the same figure 
will avoid confusion and facilitate our 
implementation of the statute. We are 
proposing the 5-percent alternative in 
recognition that there may be small 
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providers for whom a dollar amount 
less than $25,000 may constitute a sub- 
stantial portion of their overall busi- 
ness and, therefore, possibly present a 
significant opportunity for abuse. 

The statute requires that this infor- 
mation be furnished within a period of 
time specified by the Secretary. Since 
we are not requiring that the provider 
keep information in this form on a 
current basis, the provider may need a 
few days to collect and prepare it. We 
are, therefore, proposing a period of 
35 days from the date the request is 
sent by the Secretary or the State 
agency. (In setting this figure, we have 
—— 5 days for mail delivery.) 

veins adage vag? of failure to disclose 
information. As explained above, the 
requirement to disclose ownership and 
control information is stated in the 
statute as a condition for participa- 
tion, certification, or approval of any 
agreement between the disclosing 
entity and the Secretary or the State 
agency. Therefore, the Secretary 
would not approve or renew a medi- 
care agreement with any provider, 
fiscal intermediary, or carrier that 
failed to supply such information. 
Moreover, in the case of hospitals and 
other medicare providers whose agree- 
ments or eligibility is not renewed an- 
nually, the Secretary would terminate 
their existing provider agreements or 
eligibility if they failed to supply the 
information to the survey agency. 

We propose similar provisions for 
the medicaid, MCH-CC, and the title 
XX: Social Services Programs. A State 
medicaid agency, a State title V 
agency, or. a State title XX agency 
could not approve or renew an agree- 
ment with a provider or fiscal agent 
that fails to supply required informa- 
tion. These State agencies would also 
be authorized to terminate a provider 
agreement or other contract with any 
disclosing entity that fails to submit 
the information when required. More- 
over, because supplying ownership in- 
formation is a precondition for partici- 
pation, the Department would with- 
hold Federal financial participation in 
medicaid, title V, or title XX payments 
made to providers who fail to furnish 
the information. 

The statute imposes the require- 
ment on medicare providers to disclose 
information about business transac- 
tions by authorizing the Secretary to 
terminate the medicare provider 
agreement for any provider who fails 
to comply with a request for that in- 
formation. The proposed regulation, 
therefore, establishes the medicare 
provider’s obligations to disclose this 
information by treating the failure to 
disclose as grounds for terminating a 
provider agreement. (See 42 CFR 
405.607.) For medicaid and title XX, 
the statute mandates that the State 
plan require a provider to furnish the 


information on business transactions 
upon request by the Secretary or the 
State agency. The statute also pre- 
cludes Federal financial participation 
in any medicaid or title XX payments 
made to a provider who has failed to 
comply with a request from either the 
Secretary or the State agency. The 
proposed regulation simply follows 
these statutory requirements. 

B. Disclosure of owners and certain 
other individuals convicted of certain 
offenses. Section 8 of Pub. L. 95-142 re- 
quires that, as a condition of participa- 
tion in medicare, medicaid, or the title 
XX social services program, all institu- 
tional providers of services must dis- 
close to the Secretary or appropriate 
State agency the name of any owners, 
officer, director, agent, or managing 
employee who has been convicted of a 
criminal offense related to his involve- 
ment in these programs. 

1. Persons who must be identified. 
With respect to medicare and medic- 
aid, the persons who must be identi- 
fied under section 8 (if they have a 
criminal conviction) are the same as 
those who must be disclosed under sec- 
tion 3, plus agents and managing em- 
ployees. (As explained in the proposed 
regulation for title XX, the types of 
providers covered for that program are 
broader.) The term “conviction” 
means that a judgment of conviction 
has been entered by a Federal, State, 
or local court irrespective of whether 
an appeal from that judgment is pend- 
ing. The other definitions used for sec- 
tion 8 are the same as those for sec- 
tion 3. 

2. Date of conviction. The statute 
provides for the identification of per- 
sons who were convicted “‘on or after 
the date of enactment of this section 
or within such period of time prior to 
that date as the Secretary shall speci- 
fy in regulations. * * *”’ We propose 
requiring the identification of convic- 
tions at any time since the inception 
of these programs. In other words, we 
would require the identification of any 
convictions related to medicare since 
July 1, 1966, to medicaid since January 
1, 1966, or to the social services pro- 
gram since October 1, 1975. 

We believe this proposal is permissi- 
ble and desirable for several reasons. 
First, we think we must be made 
aware of the involvement in these pro- 
grams of persons with prior convic- 
tions in order to be able to monitor 
those situations more closely and to 
guard more carefully against a possi- 
ble recurrence. Second, there will not 
necessarily be any adverse action 
taken against the entity making this 
disclosure. As explained more fully 
below, the Secretary or the State 
agency may deny a provider agree- 
ment or contract with the entity, but 
is not required to do so in all cases. 
Third, if the entity is denied an agree- 
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ment, the purpose is not punitive. 
Rather, it is taken to preserve the in- 
‘tegrity of these programs. For this 
reason, it does not constitute an ex 
post facto sanction and does not vio- 
late constitutional standards of due 
process. (See DeVeau v. Braisted, 363 
US. 144 (1960) and Postma v. Interna- 
tional Brotherhood of Teamsters, 337 
F.2d 609 (C.A. 2, 1964).) 

3. When information must be dis- 
closed. We are proposing that this in- 
formation be furnished to the Secre- 
tary before a medicare provider agree- 
ment is approved or renewed, to a 
State medicaid agency before partici- 
pation in medicaid is approved or re- 
newed, and to a State title XX agency 
before a contract is entered into. We 
propose having it furnished routinely, 
rather than upon request, for three 
reasons. First we think it is important 
that this information be evaluated 
carefully before a decision is made to 
permit the provider to participate, or 
to continue its participation, in these 
programs. Second, furnishing this in- 
formation will not be burdensome for 
the provider. Third, the statute spe- 
cifically provides for the denial of a 
contract or agreement, or refusal to 
renew a contract or agreement, rather 
than termination of an existing agree- 
ment or contract, if the provider dis- 
closes the name of a person with a 
prior conviction. As discussed below, 
the statute only speaks of termination 
as the result of the provider failing to 
make a full and accurate disclosure at 
the time an agreement or contract was 
entered into or approval was given. 
Thus, the statutory authority to re- 
spond to a disclosure of prior convic- 
tion is effective only if the disclosure 
is made before an agreement or con- 
tract is made. 

4. Denial of participation. If a pro- 
vider discloses that an owner, officer, 
director, agent, or managing employee 
has been convicted of a crime related 
to his involvement in these programs, 
the statute authorizes the Secretary to 
deny (or refuse to renew) a medicare 
agreement and authorizes the State 
agency to deny (or refuse to renew) a 
contract or agreement under medicaid 
or the social services program. This 
action is discretionary, however, and 
will not be taken automatically with 
respect to medicare. We are proposing 
that, before deciding whether to ap- 
prove or renew an agreement in this 
situation, the Secretary will consider 
the facts and circumstances in each 
case, including the nature and severity 
of the crime and whether he has been 
given reasonable assurance that the 
person will not commit any further 
criminal offense against the program. 

5. Termination of participation. The 
statute authorizes the Secretary to 
terminate a medicare agreement if the 
provider did not fully and accurately 
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disclose the required information at 
the time the agreement was approved. 
The statute also authorizes the State 
agency to terminate a contract, agree- 
ment, or approval to participate in 
medicaid or the social services pro- 
gram under the same circumstances. 
The proposed rule merely incorporates 
this authority. We want to point out 
in this discussion, however, that we 
view the failure to report this informa- 
tion fully and accurately as a serious 
matter. Although the statute gives the 
Secretary discretion whether to termi- 
nate an agreement for this reason, we 
anticipate doing so in every instance, 
unless the provider can show extraor- 
mitigating circumstances why 

it did not report fully and accurately. 
C. Federal access to records of medic- 
aid providers. Section 9 of Pub. L. 95- 
142 provides that persons or institu- 
tions providing services under medic- 
aid are to furnish information to the 
Secretary to the extent they are al- 
ready required to furnish it to the 
State medicaid agencies, under section 
1902(a)(27) of the Social Security Act. 
Section 1902(a)(27) previously re- 
quired that State medicaid plans pro- 
vide for agreements with every person 
or institution providing services under 
which such persons or entities must 
keep complete records of services and, 
upon request, furnish the State medic- 
aid agency with information regarding 
any payments claimed under the pro- 
gram. Prior to Pub. L. 95-142, the stat- 
ute did not specifically provide the 
Secretary with the same access to 
these records, although we have con- 
sistently asserted a right of access 
under section 1902(a) (4) and (6) and 
section 1903(g). We are amending 42 
CFR 450.21 to implement this change. 
We are also proposing that providers 
be required to provide this informa- 
tion directly to the State medicaid 
fraud control unit, if such a unit has 
been established by the State and ap- 
proved by the Secretary in accordance 
with 42 CFR 450.310. The statute does 
not specifically provide for direct 
access to this information by the fraud 
control unit. However, we have al- 
ready required the State medicaid 
agency to supply the fraud control 
unit with any records or information 
in the possession of the medicaid 
agency which the fraud control unit 
determines may be useful in carrying 
out its responsibilities. (See amend- 
ments to 42 CFR 450.80 published on 
January 22, 1978, at 43 FR 3120.) We 
believe that authorizing the fraud con- 
trol unit to have direct access will 
remove the administrative delay of re- 
quiring the medicaid agency to obtain 
the information first and turn it over 
to the fraud control unit. This will 
greatly enhance the effectiveness of 
the fraud control unit. We think that, 
for this limited purpose, the fraud 
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control unit may be properly viewed as 
an agent of the medicaid agency and, 
therefore, to have the necessary statu- 
tory authority to obtain this informa- 
tion. The fraud control unit is re- 
quired by the present regulation to 
safeguard the confidentiality of any 
information obtained (see 42 CFR 
450.80). We will also encourage the 
fraud control unit to cooperate with 
the medicaid agency to avoid making 
duplicate requests for the same infor- 
mation. 

We are also proposing a clarification 
of the language regarding what infor- 
mation a medicaid provider is required 
to disclose. The statute and the pres- 
ent regulation require disclosure’ of 
“such information, regarding any pay- 
ments claimed by such person or insti- 
tution for providing services under the 
State plan, as the State agency or the 
Secretary may from time to time re- 
quest.” (See sec. 1902(a)(27)(B) of the 
act and 42 CFR 450.21(b).) In our view, 
this language clearly encompasses in- 
formation contained in the records 
which the provider is required to 
maintain, under the immediately pre- 
ceding clause of the statute and regu- 
lation, “as are necessary fully to dis- 
close the extent of the services pro- 
vided to individuals receiving assist- 
ance under the State plan. * * *”’ 
There have been instances in which 
providers have claimed that it is not 
clear that the disclosure requirement 
applied to patient records which the 
provider must maintain. We are 
merely clarifying the regulation to 
state explicitly that it does. In re- 
sponse to concerns about the confiden- 
tiality of patient records, we note that 
the State medicaid agency and the 
fraud control unit will not always re- 
quire confidential information from 
such records. Moreover, they must 
protect the confidentiality of any in- 
formation which they do receive from 
such records, in accordance with 45 
CFR 205.50. 

D. Disclosure of the hiring of certain 
former employees of fiscal interme- 
diaries. Section 15 of Pub. L. 95-142, in 
order to preserve the integrity of the 
relationship between intermediary and 
provider, and the integrity of the au- 
diting process, requires any medicare 
provider to notify the Secretary 
promptly of its employment of an indi- 
vidual who at any time during the pre- 
ceding year was employed in a man- 
agerial, accounting, auditing, or simi- 
lar capacity (as defined in the pro- 
posed regulation) by a fiscal interme- 
diary or carrier who served that pro- 
vider. In the past, some providers of 
services under the medicare program 
have recruited and employed person- 
nel of the fiscal intermediary serving 
it, apparently in order to assist the 
provider in justifying accounting and 
cost reporting procedures. Section 15 
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is intended to discourage such employ- 
ment practices, especially when infor- 
mation suggests possible conflict of in- 
terest situations, and permits the De- 
partment to monitor closely situations 
in which such employment exists. The 
statute requires that the Secretary 
define the term “similar capacity.” We 
propose defining it to include any 
person who performs the same func- 
tions as those of a manager, accoun- 
tant, or auditor even though the 
person is not so designated by title. 

A. 42 CFR Part 405 is amended as 
follows: . 

1. Section 405.603 is deleted and new 
§§ 405.603-0 through 405.603-3 are 
added to read as follows: 


§ 405.603 [Deleted] 


§ 405.603-0 Decision by the Secretary to 
accept or renew an agreement. 


(a) Scope and purpose. Sections 
405.603-1 through 405.603-3 set forth 
the terms by which the Secretary may 
refuse to enter into an agreement for 
any of the following reasons: 

(1) Bankruptcy or insolvency of the 
provider; (2) principals of the provider 
are found to have been convicted of 
fraud; or (3) failure by the provider to 
disclose ownership or control interests 
in accordance with § 405.603-3 of this 


part. 

(b) Definitions. As used in this sec- 
tion and in §§405.603-1 through 
405.603-3, unless the context indicates 
otherwise: 

(1) “Agent” means any person who 
has been delegated the authority to 
obligate or act on behalf of a provider. 

(2) “Disclosing entity’”’ means: 

di) A provider of services, an inde- 
pendent clinical laboratory, a renal 
disease facility, or a health mainte- 
nance organization (as defined in sec- 
tion 1301(a) of the Public Health Serv- 
ice Act); 

(ii) An entity (other than an individ- 
ual practitioner or group of practition- 
ers) that furnishes, or arranges for the 
furnishing of, items or services for 
which payment may be claimed by the 
entity under any plan or program es- 
tablished under title V of the Social 
Security Act or under an approved 
State medicaid plan; 

(iii) A carrier or other agency or or- 
ganization that is acting as a fiscal in- 
termediary or agent for one or more 
providers of services for purposes of 
part A or part B of medicare, or both, 
or for purposes of a State medicaid 
plan; or 

(iv) An entity (other than an individ- 
ual practitioner or group of practition- 
ers) that furnishes, or arranges for the 
furnishing of, health related services 
for which payment may be claimed by 
the entity under a State plan or pro- 
gram approved under title XX of the 
Act. 
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(3) “Managing employee” means a 
general manager, business manager, 
administrator, director, or other indi- 
vidual who exercises operational or 
managerial control over, or who direct- 
ly or indirectly conducts the day-to- 
day operation of, the institution, orga- 
nization, or agency. 

(4) “Provider” or “provider of ser- 
vices” means a hospital, a skilled nurs- 
ing facility, or a home health agency, 
or, if it provides outpatient physical 
therapy or speech pathology services, 
a clinic, rehabilitation agency, or 
public health agency. It does not in- 
clude a fund. 

(5) “Subcontractor” means an indi- 
vidual, agency, or organization to 
which a disclosing entity has contract- 
ed or delegated some of its manage- 
ment functions or responsibilities of 
providing medical care to its patients 
or some of its responsibilities as a 
fiscal intermediary or agent (e.g., an 
independent radiological service or a 
management company with which the 
disclosing entity has contracted to ad- 


_minister either all or part v8 its day-to- 


day operations). 

(6) “Supplier” means an individual, 
agency, or organization from which a 
provider purchases goods and services 
used in carrying out its responsibilities 
under medicare (e.g., a commercial 
laundry, a manufacturer of hospital 
beds, or a pharmaceutical firm). 

(7) “Wholly owned supplier” means 
a supplier whose total ownership ‘in- 
terest is held by a provider or by a 
person, persons, or other entity with 
an ownership or control interest in a 
provider. 

(8) “Significant business transac- 
tion” means any business transaction 
or series of transaction that, during 
any one fiscal year, exceeds the lesser 
of $25,000 or 5 percent of the total op- 
erating expenses of the provider. 

(9) “Ownership interest” means the 

possession of equity in the capital of, 
or stock in, or of any interest in the 
profits of the disclosing entity. 
(10) “Indirect ownership interest” 
means any ownership interest in an 
entity that has ownership interest in 
the disclosing entity. The term in- 
cludes an ownership interest in any 
entity that has an indirect ownership 
interest in the disclosing entity. 

(11) “Person with an ownership or 
control interest’ means a person or 
corporation that: 

(i) Has an ownership interest of 5 
percent or more in a disclosing entity; 

(ii) Has an indirect ownership inter- 
est equal to 5 percent or more in a dis- 
closing entity; 

(iii) Owns an interest of 5 percent or 
more in any mortgage, deed of trust, 
note, or other obligation secured by 
the disclosing entity, if such interest 
equals at least 5 percent of the value 


of the property or assets of the dis- 
closing entity; 

(iv) Is an officer or director of a dis- 
closing entity that is organized as a 
corporation; or 

(v) Is a partner in a disclosing entity 
that is organized as a partnership. 

(12) “Group of practitioners” means 
two or more health care practitioners 
who practice their profession at a 
common location (whether or not they 
share common facilities, common sup- 
porting staff, or common equipment), 
but who have not formed a partner- 
ship or corporation and are not em- 
ployees of a person, partnership, cor- 
poration, or other entity owning or op- 
erating the health care facility at 
which they practice. 

(13) “Conviction” means that a judg- 
ment of conviction has been entered 
by a Federal, State, or local court irre- 
spective of whether an appeal from 
that judgment is pending. 


§ 405.603-1 Bankruptcy and Insolvency. 


(a) Evidence of financial condition. 
Prior to the Secretary’s acceptance of 
@ provider agreement, the provider 
must furnish a statement in writing 
indicating whether or not it has been - 
adjudged insolvent or bankrupt in any 
State or Federal court or there is 
pending a court proceeding to make a 
judgment of this matter. 

(b) Refusal of agreement. The Secre- 
tary will not enter into an agreement 
with a provider that has been ad- 
judged insolvent or bankrupt under 
appropriate State or Federal law, or 
against which there is pending a court 
proceeding to make a judgment con- 
cerning this matter, on the grounds 
that the provider is unable to give sat- 
isfactory assurances of compliance 
with the requirements of title XVIII 
of the Act. 

(c) Effect on participating providers. 
If a provider who is participating and 
receiving payments under medicare is 
subsequently adjudged insolvent or 
bankrupt by a court of competent ju- 
risdiction, the Secretary will not ter- 
minate the provider’s participation in 
the program because of that financial 
condition. 


§ 405.603-2 Principals convicted of a pro- 
gram related crime. 


(a) Information required. Prior to 
the Secretary’s acceptance of a provid- 
er agreement, the provider must fur- 
nish the Secretary with the identity of 
any person who has an ownership or 
controlling interest in the provider, or 
who is an agent or managing employee 
of the provider, and has been convict- 
ed of a criminal offense relating to in- 
volvement in medicare, medicaid, or 
the title XX social services program. 

(b) Refusal to enter into or renew 
agreement. The Secretary may refuse 
to enter into or renew an agreement 
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with a provider of services if any 
person who has an ownership or con- 
trolling interest in the provider, or 
who is an agent or managing employ- 
ee, has been convicted of a criminal of- 
fense related to the involvement of 
that person in medicare, medicaid, or 
the title XX social services program. 
In making this decision, the Secretary 
will consider the facts and circum- 
stances of the specific case, including 
the nature and severity of the crime 
and the extent to which it adversely 
affected beneficiaries and the pro- 
grams involved. The Secretary will 
also consider whether he has been 
given reasonable assurance that the 
person will not commit any further 
criminal offenses against the pro- 


grams. 

(c) Notification of Inspector Gener- 
al. The Secretary will promptly notify 
the Inspector General of the Depart- 
ment of the receipt of any application 
or request for participation, certifica- 
tion, or recertification that identifies 
any person described in paragraph (a) 
of this section and of the action taken 
on that application or request. 


§ 405.603-3 Disclosure of identities of per- 
sons having ownership, financial, or 
control interest. 


(a) Information that must be dis- 
closed. A disclosing entity must submit 
the following information in the 
manner specified in paragraph (b) of 
this section: 

(1) The identity of each person with 
an ownership or control interest in the 
entity or in any subcontractor in 
which the entity has a direct or indi- 
rect ownership interest of 5 percent or 
more. Such identification shall include 
the person’s name and address, if 
known. If a disclosing entity reports 
the name of more than one person, 
and any of the persons named.-are re- 
lated to each other as spouse, parent, 
or child, that fact shall be reported. 

(2) The name of any other disclosing 
entity in which any person with an 
ownership or control interest in the 
disclosing entity also has an ownership 
or control interest, to the extent that 
the entity can obtain the information 
by requesting it in writing from the 
person. 

(b) Time and manner of disclosure. 
(1) any disclosing entity that is subject 

_to periodic survey and certification of 
its compliance with medicare stand- 
ards must supply the information 
specified in paragraph (a) of this sec- 
tion to the survey agency at the time 
it is surveyed. The survey agency will 
promptly furnish the information to 

« the Secretary. 

(2) Any other disclosing entity must 
supply the information specified in 
paragraph (a) of this section to the 
Secretary before entering into a con- 
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tract or agreement to participate in 
medicare 


(c) Consequences of failure to dis- 
close. (1) The Secretary will not ap- 
prove an agreement or contract with, 
or make a determination of eligibility 
for, any disclosing entity that fails to 
— with paragraph (b) of this sec- 
tion. 

(2) The Secretary will terminate any 
existing agreement or contract with, 
or withdraw a determination of eligi- 
bility for, any disclosing entity that 
fails to comply with paragraph (b) of 
this section. (See § 405.614 and subpart 
0 of this part.) 

(d) Public disclosure. Information 
disclosed to the Secretary under the 
provisions of this section shall be sub- 
ject to public disclosure as specified in 
20 CFR Part 422. 

2. Section 405.607 is amended by 
adding a new paragraph (c) to read as 
follows: ~ 


§ 405.607 Essentials of agreements with 
providers of services. 


Under the terms of the agreement 
(see 405.606) the provider agrees: 


(c) To notify the Secretary promptly 
if it employs or obtains the services of 
an individual who, at any time during 
the year preceding such employment, 
was employed in a managerial, ac- 
counting, auditing, or similar capacity 
by an agency or organization which 
currently serves, or at any time during 
the preceding year served, as a medi- 
care fiscal intermediary or carrier for 
the provider. “Similar capacity” means 
the performance of essentially the 
same work functions as those of a 
manager, accountant, or auditor even 
though the individual is not so desig- 


nated by title. 


3. Section 405.614 is amended by 
adding new paragraphs (a)(6), (a7), 
and (a)(8) to read as follows: 


§ 405.614 Termination by the Secretary. 


(a) Cause for termination. The Sec- 
retary may terminate an agreement if 
he determines that the provider of ser- 
vices: * * * 

(6) Fails to submit to the Secretary, 
within 35 days after the date of a writ- 
ten request by the Secretary, full and 
complete information on: 

(i) The ownership of a subcontractor 
with whom the provider has had, 
during the previous 12 months, busi- 
ness transactions in an aggregate 
amount in excess of $25,000; and ; 

(ii) Any significant business transac- 
tions occurring during the 5-year 
period ending on the date of such re- 
quest between the provider and any 
wholly owned supplier or between the 
provider and any subcontractor. 
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(See §405.603-0(b) for definitions of 
“subcontractor,” “significant business 
a and “wholly owned sup- 
plier.”’) 

(7) Failed, at the time the agreement 
was entered into, to disclose fully and 
accurately to the Secretary the name 
of any person who has an ownership 
or control interest in the provider, or 
who is an agent or managing employee 
of the provider, and who has been con- 
victed of a criminal offense related to 
the involvement of the person in medi- 
care, medicaid, or the title XX social 
services program. (See § 405.603-0(b) 
for definitions of “conviction,” 
“agent,” “person with an ownership or 
control interest,” and “managing em- 
ployee.”’) 

(8) Fails to comply with the owner- 
ship disclosure requirements of 
§ 405.603-3(a). 


B. 42 CFR Part 449, § 449.33 is 
amended by vacating and reserving 
paragraph (a3) and transferring its 
content to part 455 of subchapter C. 


§ 449.33 Standards for payment for skilled 
nursing facility and intermediate care 
facility services. 


(a) State plan requirements. A State 
plan for medical assistance under title 
XIX of the Social Security Act must: 


* * a + 2 


(3) [Reserved] 


C. 42 CFR Part 450 is amended as. 
follows: 

1. Section 450.21 is revised to read as 
follows: 


§ 450.21 Agreements with providers re- 
garding record keeping and furnishing 
of information. , 

(a) Purpose. This section sets forth 
State plan requirements under section 
1902(a)(27) of the act relating to the 
keeping of records and the furnishing 
of information by all providers of ser- 
vices (including individual practition- 
ers and groups of practitioners). 

(b) Plan requirements. A medicaid 
State plan must provide for an agree- 
ment between the State agency and 
each provider furnishing services 
under the plan in which the provider 
agrees to: 7 

(1) Keep any records necessary 
disclose fully the extent of services 
furnished to individuals receiving 
medical assistance under the njan; and 

(2) On request, furnish the State 
agency, the State medicaid fraud con- 
trol unit (if such a unit has been ap- 
proved by the Secretary under section 
450.310 of this part), or the Secretary 
any information maintained under 
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paragraph (b)(1) of this section and 
any information regarding payments 
claimed by the provider for furnishing 
services under the plan. 

2. Section 450.70 is amended by re- 
vising paragraph (a)(1) to read as fol- 
lows: 


§ 450.70 Disclosure of information on pro- 
viders of health care services and con- 
tractors. 


A State medicaid plan must provide 
that: 

(a) The State agency will establish a 
procedure for disclosure of the docu- 
ments described in this section, and of 
pertinent findings from surveys by 
State standard-setting agencies (de- 
scribed in section 1902(a)(9) of the act) 
of health care facilities, laboratories, 
agencies, clinics, or other organiza- 
tions providing health care services. 
The procedure must meet the follow- 
ing requirments: 

(1) Documents subject to disclosure 
include survey reports, offical notifica- 
tions of findings prepared by the 
survey agency based on the reports, 
any pertinent parts of written state- 
ments that are furnished by the pro- 
vider to the survey agency relating to 
survey reports and findings, and infor- 
mation regarding ownership as speci- 
fied in sections 405.603-3 and 455.104 
of this chapter. 


D. 42 CFR Chapter IV, Subchapter 
C is amended by adding a new part 
455, subpart B to read as follows: 


PART 455—PROGRAM INTEGRITY 


Subpart B—Disclosure of Information by 
Providers and Fiscal Agents 


Secs. 

455.100 Purpose. 

455.101 Definitions. 

455.104 Disclosure by providers and fiscal 
agents of information on ownership and 
control. 

455.105 Disclosure by providers of informa- 
tion on business transactions. 

455.106 Disclosure by providers of —— 
tion on persons convicted of 


AUTHORITY: Sections 1124, ary 
1902(aX38), 1903(iX2), and 1903(n) of the 
Social Security Act; 49 Stat. 647, 91 Stat. 
1177; 42 U.S.C. 1302, 1320a-3, 1320a-5, 
1396a(aX38), 1396b(i(2), and 1396b(n). 


§ 455.100 Purpose. 


This subpart implements sections 
1124, 1126, 1902(a)(38), 1903(i)(2), and 
1903(n) of the Social Security Act. It 
prescribes State plan requirements re- 
garding disclosure by providers and 
fiscal agents of ownership and control 
information, and disclosure of infor- 
mation on a provider’s owners and 
other persons convicted of criminal of- 
fenses against the medicare, medicaid, 
and the title XX social services pro- 
grams. The subpart also specifies con- 
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ditions under which the Adminstrator 
will deny Federal financial participa- 
tion for services furnished by provid- 
ers or fiscal agents who fail to comply 
with the disclosure requirements. 


§ 455.101 Definitions. 


(a) “Agent” means any person who 
has been delegated the authority to 
obligate or act on behalf of a provider. 

(b) “Convicted” means that a judg- 
ment of conviction has been entered 
by a Federal, State, or local court, irre- 
spective of whether an appeal from 
that judgment is pending. 

(c) “Disclosing entity’ means: 

(1) A provider of services, an inde- 
pendent clinical laboratory, a renal 
disease facility, or a health mainte- 
nance organization (as defined in sec- 
tion 1301(a) of the Public Health Serv- 
iceAct); 

(2) An entity (other than an individ- 
ual practitioner or group of practition- 
ers) that furnishes, or arranges for the 
furnishing of, items or services for 
which payment may be claimed by the 
entity under any plan or program es- 
tablished under title V of the Social 
Security Act or under a State medicaid 


lan; 

(3) A carrier or other agency or orga- 
nization that is acting as a fiscal inter- 
mediary or agent for one or more pro- 
viders of services for purposes of part 
A or part B of medicare of the Act, or 
both, or for purposes of a State medic- 
aid plan; or 

(4) An entity (other than an individ- 


‘ual practitioner or group of practition- 


ers) that furnishes, or arranges for the 
furnishing of, health related services 
for which payment may be claimed by 
the entity under a State plan or pro- 
gram approved under title XX of the 
Act. 


(d) “Fiscal agent” means a contrac- 
tor which processes or pays vendor 
claims on behalf of the medicaid 
agency. 

(e) “Managing employee” means a 
general manager, business manager, 
administrator, director, or other indi- 
vidual who exercises operational or 
managerial control over, or who direct- 
ly or indirectly conducts the day-to- 
day operation of, an institution, orga- 
nization, or agency. 

(f) “Provider” or “provider of ser- 
vices” means a hospital, a skilled nurs- 
ing facility, an intermediate care facili- 
ty, a clinic, a psychiatric facility, a 
mental institution, an independent 
clinical laboratory, a health mainte- 
nance organization, a pharmacy, and 
any other entity that furnishes or ar- 
ranges for the furnishing of services 
for which payment is claimed under 
the medicaid program. It does not in- 
clude individual practitioners or 
groups of practitioners. 

(g) “Subcontractor” means an indi- 
vidual, agency, or organization to 


which a disclosing entity has contract- 
ed or delegated some of its manage- 
ment functions or responsibilities for 
providing medical care to its patients, 
or some of its responsibilites as a fiscal 
intermediary or agent (e.g., and inde- 
pendent radiological service or man- 
agement company with which the dis- 
closing entity has contracted to ad- 
minister either all or part of its day-to- 
day operations). 

ch) “Supplier” means an individual, 
agency, or organization from which a 
provider purchases goods and services 
used in carrying out its responsibilites 
under medicaid (e.g., a commercial 
laundry, a manufacturer of hospital 
beds, or a pharmaceutical firm). 

(i) “Wholly owned supplier” means a 
supplier whose total ownership inter- 
est is held by a provider or by a 
person, persons, or other entity with 
an ownership or control interest in a 
provider. 

(j) “Significant business transaction” 
means any business transaction or 
series of transactions that, during any 
one fiscal year, exceeds the lesser of 
$25,000 or 5 percent of the total oper- 
ating expenses of a provider. 

(k) “Ownership interest” means the 
possession of equity in the capital of, 
of stock in, or of any interest in the 
profits of the disclosing entity. 

ql) “Indirect ownership interest’ 
means any ownership interest in an 
entity that has ownership interest in 
the disclosing entity. The term in- 
cludes an ownership interest in any 
entity that has an indirect ownership 
interest in the disclosing entity. 

(m) “Person with an ownership or 
control interest” means a person or 
corporation that: 

(1) Has an ownership interest of 5 
percent or more in a disclosing entity; 

(2) Has an indirect ownership inter- 
est equal to 5 percent or more in a dis- 
closing entity; 

(3) Owns an interest of 5 percent or 
more in any mortgage, deed of trust, 
note, or other obligation secured by 
the disclosing entity, if such interest 
equals at least 5 percent of the value 
of the property or assets of the dis- 
closing entity; 

(4) Is an officer or director of a dis- 
closing entity that is organized as a 
corporation; or 

(5) Is a partner in a disclosing entity 
that is organized as partnership. 

(n) “Group of practitioners” means 
two or more health care practitioners 
who practice their profession at a 
common location (whether or not they 
share common facilities, common sup- 
porting staff, or common equipment), 
but who have not formed a partner- 
ship or corporation and are not em- 
ployees of a person, partnership or 
corporation, or other entity owning or 
operating the health care facility at 
which they practice. 
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§ 455.104 Disclosure by providers and 
fiscal agents of information on owner- 
ship and control. 


(a) Purpose. This section sets forth 
medicaid State plan requirements re- 
garding disclosure of ownership and 
control information by providers and 
by fiscal agents. 

(b) Plan requirement. A medicaid 
State plan must require each provider 
and fiscal agent to disclose informa- 
tion on ownership and control interest 
in accordance with paragraphs (c) and 
(d) of this section. 

(c) Ownership and control informa- 
tion that must be disclosed. 

(1)-A provider or fiscal agent must 
submit the following information in 
the manner specified in paragraph (d) 
of this section: 

(i) The identity of each person with 
an ownership or control interest in the 
provider or fiscal agent, or in any sub- 
contractor in which the provider or 
fiscal agent has direct or indirect own- 
ership of 5 percent or more; and 

(ii) The name of any other disclosing 
entity in which a person with an own- 
ership or control interest in the pro- 
vider or fiscal agent also has an owner- 
ship or control interest. This require- 
ment applies to the extent that the 
provider or fiscal agent can obtain this 
information by requesting it in writing 
from the person. 

(2) If a provider or fiscal agent re- 
ports the name of more than one 
person under the provisions of para- 
graph (c)(1) of this section, and any of 
the persons named are related to each 
other as spouse, parent, or child, it 
shall report this fact. 

(d) Time and manner of disclosure, 
(1) Any disclosing entity that is sub- 
ject to periodic survey and certifica- 
tion of its compliance with medicaid 
standards must supply the informa- 
tion specified in paragraph (c) of this 
section to the survey agency at the 
time it is surveyed. The survey agency 
will promptly:-furnish the information 
to the Secretary. 

(2) Any other provider or fiscal 
agent that has not supplied the infor- 
mation specified in paragraph (c) of 
this section to the Secretary within 
the prior 12-month period must 
submit the information to the State 
medicaid agency before entering into a 
contract or agreement to participate in 
medicaid. The State agency will 
promptly furnish the information to 
the Secretary. : 

(e) Provider agreements and fiscal 
agent contracts. (1) A State medicaid 
agency shall not approve a provider 
agreement or a contract with a fiscal 
agent, and shall terminate an existing 
agreement or contract, if the provider 
or fiscal agent fails to disclose owner- 
ship or control information as re- 
quired by this section. 
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(2) FFP is not available for pay- 
ments made to a provider or fiscal 
agent which fails to disclose ownership 
or control information as required by 
this section. 


§ 455.105 Disclosure by providers of infor- 
mation on business transactions. 


(a) Purpose. This section sets forth 
medicaid State plan requirements re- 
garding disclosure by providers of in- 
formation on business transactions. 

(b) Plan requirement. A medicaid 
State plan must provide for an agree- 
ment with each provider under which 
the provider agrees to furnish to the 
Secretary or the State agency on re- 
quest information on business transac- 
tions in accordance with paragraph (c) 
of this section. 

(c) Business transactions. A provider 
shall submit, within 35 days of the 
date on a request by the Secretary or 
the State agency, full and complete in- 
formation about: 

(1) The ownership of any subcon- 
tractor with whom the provider has 
had business transactions totaling 
more than $25,000 during the 12- 
month period ending on the date of 
the request; and 

(2) Any significant business transac- 
tions between the provider and any 
wholly owned supplier, or between the 
provider and any _ subcontractor, 
during the 5-year period ending on the 
date of the request. 


(d) Federal financial participation - 


(FFP). (1) FFP is not available in ex- 
penditures for services furnished by 
providers who fail to comply with a re- 
quest made by the Secretary or the 
State agency under paragraph (c) of 
this section ‘or under _ section 
450.614(a)(6) of this chapter (medicare 
requirements for disclosure). 

(2) FFP will be denied for services 
furnished during the period beginning 
on the day following the date the in- 
formation was due to the Secretary 
and ending on the day before the date 
on which the information was sup- 
plied. 


§ 455.106 Disclosure by providers of infor- 
mation on persons convicted of crimes. 


(a) Purpose. This section sets forth 
medicaid State plan requirements and 
authorities regarding disclosure by all 
providers of owners and other persons 
convicted of offenses relating to medi- 
care, medicaid, or the title XX social 
services program. 

(b) Plan requirements. A medicaid 
State plan must provide that prior to 
entering into or renewing a provider 
agreement, the provider must disclose 
to the State medicaid agency the iden- 
tity of any person who: 

(1) Has ownership or control interest 
in the provider, or is an agent or man- 
aging employee of the provider; and 
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(2) Has been convicted of a criminal 
offense related to that person’s in- 
volvement in any program under medi- 
care, medicaid, or the title XX social 
services program. 

(c) Notification to Inspector Gener- 
al. (1) The State agency shall notify 
the Inspector General of the Depart- 
ment of Health, Education, and Wel- 
fare of any disclosures made under 
paragraph (b) of this section within 20 
days of the date it receives the disclo- 
sure. 

(2) The State agency shall also 
promptly notify the Inspectcr General 
of any action taken on the provider’s 
application for participation in the 
program. 

(d) State denial or termination of 
provider participation. (1) The State 
agency may refuse to enter into or 
renew an agreement with a provider if 
any person who has an ownership or 
control interest in the provider, or 
who is an agent or managing employee 
of the provider, has been convicted of 
a criminal offense related to that per- 
son’s involvement in any program es- 
tablished under medicare, medicaid, or 
the title XX social services program. 

(2) The State agency may refuse to 
enter into or may terminate a provider 
agreement if it determines that the 
provider did not fully and accurately 
make any disclosure required under 
paragraph (b) of this section. 


(Sections 1124, 1126, 1861(j)(11), 1866(a), 
18€6(bx(2), 1902(aX38), 1903(i2), and 
1903(n) of the Social Security Act; 49 Stat. 
647, 91 Stat. 1177; 42 U.S.C. 1302, 1320a-3, 
1320a-5, 1395x(j(11), 1395cc(a), 
1395cc(bX(2), 1396a(a(38), 1396b(i(2), and 
1396b(n).) 


(Catalog of Federal Domestic Assistance 
Program Nos. 13.714, Medical Assistance 
Programs; 13.773, Medicare—Hospital Insur- 
ance; and 13.774, Medicare—Supplementary 
Medical Insurance.) 


Dated: May 5, 1978. 


WILLIAM D. FULLERTON, 
Acting Administrator, Health 
Care Financing Administration. 
Approved: July 21, 1978. 
Hae CHAMPION, 
Acting Secretary. 
{FR Doc. 78-21448 Filed 8-3-78; 8:45 am] 


[4110-84] 


Public Heaith Service 
[42 CFR Part 51a] 


MATERNAL AND CHILD HEALTH AND 
CRIPPLED CHILDREN’S SERVICES 


Disclosure of Ownership and Related 
Information 


AGENCY: Public Health Service, 
HEW. 
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— Notice of proposed rulemak- 


SUMMARY: This proposed regulation 
would require an entity (other than an 
individual practitioner or group of 
practitioners) which furnishes services 
reimbursable under the maternal and 
child health and crippled children’s 
services (MCH-CC) programs, as a 
condition of participation in these pro- 
grams, to disclose to the appropriate 
State agency the names of persons 
who hold a specified ownership or con- 
trol interest in the entity. It imple- 
ments section 3 of the Medicare-Med- 
icaid Anti-Fraud and Abuse Amend- 
ments of 1977. 


DATE: Comments must be received by 
October 3, 1978. 


ADDRESS: Written comments and 
recommendations should be submitted 
to the Director, Division of Policy De- 
velopment, Bureau of Community 
Health Services, Health Services Ad- 
ministration, Room 6-17, 5600 Fishers 
Lane, Rockville, Md. 20857. All com- 
ments received in timely response to 
this notice will be considered and will 
be available for public inspection in 
the above-named office on weekdays 
between the hours of 8:30 a.m. and 5 
p.m. 


FOR FURTHER INFORMATION 
CONTACT: 


Ceilon R. Hill, Public Health Advi- 
sor, Office for Maternal and Child 
Health, Bureau of Community 
Health Services, Health Services Ad- 
ministration, Room 7-39, 5600 Fish- 
ers Lane, Rockville, Md. 20857, 301- 
443-2170. 


SUPPLEMENTARY INFORMATION: 
The Medicare-Medicaid Anti-Fraud 
and Abuse Amendments of 1977, Pub. 
L. 95-142, added provisions to the 
Social Security Act which strengthen 
the Government’s ability to detect 
fraudulent activities in title V, XVIII, 
XIX, and XX programs. Most of the 
amendments focus on titles XVIII 
(medicare) and XIX (medicaid). How- 
ever, section 3 of Pub. L. 95-142 en- 
acted section 1124 of the Social Securi- 
ty Act, which requires providers of 
items or services for which reimburse- 
ment may be claimed to disclose cer- 
tain ownership information as a condi- 
tion of participation, certification or 
recertification in these programs. This 
section applies to title V (MCH-CC) 
and title XX (social services program), 
as well as to title XVIII and XIX pro- 
grams. Therefore, it is necessary to 
amend the title V regulations (42 CFR 
Part 51a) to implement section 3 of 
Pub. L. 95-142. 

Elsewhere in this issue of the FepErR- 
AL REGISTER, there appear proposed 
rules implementing section 3 for medi- 
care and medicaid and for the title XX 
social services program. These pro- 


PROPOSED RULES 


posed rules were developed cooperat- 
ively among the Office of Human De- 
velopment Services, the Health Care 
Financing Administration, and the 
Public Health Service, in order to 
achieve as much consistency as possi- 
ble among the requirements being im- 
posed in each of the programs. In 
order to avoid repetition in explaining 
how the Department proposes to re- 
solve issues that pertain to all four 
programs, a comprehensive discussion 
of the common definitions and proce- 
dures is set forth in the preamble to 
the proposed rules for medicare and 
medicaid. This preamble deals only 
with issues particularly germane to 
title V. Therefore, readers wishing to 
understand fully and to comment on 
the proposed rule for title V are en- 
couraged to review the proposed rules 
for medicaid and medicare. 

This regulation would provide that 
title V disclosing entities (providers 
and fiscal agents) must furnish to the 
title V State agency full and complete 
information as to the identity of each 
person with an ownership or control 
interest in the entity or in any subcon- 
tractor in which the entity directly or 
indirectly has a 5 percent or more 
ownership interest. In addition, the 
regulation would require, to the 
extent that the title V disclosing 
entity can obtain this information, 
that it identify any other disclosing 
entity (participating in the medicare, 
medicaid, title V or title XX programs) 
in which a person with an ownership 
or control interest in the disclosing 
entity also has an ownership or con- 
trol interest. 

Each title V disclosing entity would 
be required under this proposed regu- 
lation to furnish the specified infor- 
mation to the title V State agency 
prior to approval by the State agency 
of any contract or agreement with 
that disclosing entity. The State 
agency would be required to forward 
promptly this information to the Sec- 
retary. If a title V disclosing entity 
fails to supply the required informa- 
tion to the State agency, the proposed 
regulation would require that the 
State agency (1) not approve or renew 
an agreement with that entity; and (2) 
terminate any existing agreement or 
contract with that entity. 

Providers of items or services under 
medicare or medicaid and of medical 
or remedial care under the title XX 
social services program are all subject 
to the same disclosure requirements. 
Since almost all title V providers of 
items or services are also providers 
under at least one of the other pro- 
grams, only a few title V providers 
would be subject to additional require- 
ments under this proposed regulation. 
To eliminate some duplicative and rep- 
etitious requirements for this informa- 
tion, the proposed regulation Would re- 


quire the title V State agencies to co- 
ordinate their information require- 
ments, to the extent possible, with the 
State medicaid agency. 

Accordingly, it is proposed that sub- 
part A of 42 CFR Part 5la be amended 
by adding a new section 51a.144, to 
read as set out below. 


Dated: July 17, 1978. 


Jutius B. RICHMOND, 
Assistant Secretary for Health. 


Approved: July 21, 1978. 


Hate CHAMPION, 
Acting Secretary. 


§51a.144 Disclosure of ownership and 
control information. 


(a) The State plan shall require each 
title V disclosing entity to furnish to 
the State agency full and complete in- 
formation as to: 

(1) The identity of each person with 
an ownership or control interest in the 
disclosing entity, or in any subcontrac- 
tor in which the disclosing entity has 
direct or indirect ownership of 5 per- 
cent or more. If a disclosing entity re- 
ports more than one name under the 
provisions of this paragraph, and any 
two or more of the persons named are 
related to each other as spouse, parent 
or child, it shall report this fact. 

(2) The name of any other disclosing 
entity in which a person with an own- 
ership or control interest in the dis- 
closing entity also has an ownership or 
control interest. This requirement ap- 
plies to the extent that the disclosing 
entity can obtain this information by 
requesting it from the person. 

(b) The. information specified in 
paragraph (a) of this section must be 
furnished to the State agency prior to 
the approval by that agency of any 
contract or agreement under this sub- 
part. 

(c) The state agency must furnish 
promptly to the Secretary all informa- 
tion received in accordance with the 
requirements of paragraph (a) of this 
section. - 

(d) The State agency shall cooperate 
with the State medicaid agency in 
order to avoid imposing duplicative or 
repetitious requirements for informa- 
tion on a disclosing entity. 

(e) If a disclosing entity fails to fur- 
nish the information described in 
paragraph (a) of this section, the 
State agency shall not approve or 
renew an agreement or contract with 
that disclosing entity and shall termi- 
nate any existing agreement or con- 
tract with that disclosing entity. 

(f) For purposes of this section: 

(1) “State agency” means the agency 
described in §$51a.101(b) from which 
the provider receives reimbursement 
under this subpart. 
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(2) All other terms have the same 
meaning as specified in §455.101 of 
this title. 


{FR Doc. 78-21449 Filed 8-3-78; 8:45 am] 


[4110-12] 
Office of Human Development Services 
[45 CFR Part 228] 


SOCIAL SERVICES PROGRAMS FOR 
INDIVIDUALS AND FAMILIES, TITLE XX 


Disclosure of Certain Ownership Interests and 
, Other Information 


AGENCY: Administration for Public 
Services (APS), Office of Human De- 
velopment Services (HDS), Depart- 
ment of Health, Education, and Wel- 
fare. 


ACTION: Proposed rule. 


SUMMARY: This proposed regulation 
would require private providers of 
medical or remedial care and health- 
related homemaker services under 
title XX of the Social Security Act to 
disclose the names of persons with an 
ownership or control interest. It would 
also require private institutions, orga- 
nizations, or agencies which provide 
any social service as well as medical or 
remedial care, or health-related home- 
maker services under title XX to iden- 
tify any owners or other specified indi- 
viduals who have been convicted of a 
criminal offense related to involve- 


ment in any program under medicare, 
medicaid or title XX. The proposed 
regulation implements sections 3 and 8 
of the Medicare-Medicaid Anti-Fraud 
and Abuse Act of 1977 (Pub. L. 95-142, 
October 25, 1977). 


DATES: Consideration will be given to 
written comments or suggestions re- 
ceived on or before October 3, 1978. 
Agencies or organizations are request- 
ed to submit their comments in dupli- 
cate. 


ADDRESSES: Address comments to: 
Commissioner, Administration for 
Public Services, Department of 
Health, Education, and Welfare, P.O. 
Box 1923, Washington, D.C. 20013. 
Comments will be available for public 
inspection beginning approximately 2 
weeks after publication, in room 2225 
of the Department’s offices at 330 C 
Street SW., Washington, D.C., on 
Monday through Friday of each week 
from 8:30' a.m. to 5 p.m. (area code 
202-245-9415). 


FOR FURTHER INFORMATION 
CONTACT: 


“Mrs. Johnnie Brooks, 202-245-9415. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Most of the provisions of Pub. L. 95- 
142, the “Medicare-Medicaid Anti- 
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Fraud and Abuse Amendments of 
1977,” are directed at enhancing the 
Federal Government’s ability to detect 
or prevent fraudulent activities under 
the medicare and medicaid programs 
(titles XVIII and XIX of the Social 
Security Act) and to prosecute the of- 
fenders. However, some of the provi- 
sions are also applicable to the mater- 
nal and child health and crippled chil- 
dren’s services program (title V) and 
to the title XX social services pro- 
gram. This proposed regulation imple- 
ments sections 3 and 8 of Pub. L. 94- 
142, which require disclosure of infor- 
mation from certain providers under 
title XX. 

Elsewhere in this issue of the FEeprEr- 
AL REGISTER (see pages 34710 and 
34717) there appear proposed rules im- 
plementing sections 3 and 8 for medi- 
care and medicaid and implementing 
section 3 for the maternal and child 
health and crippled children’s services 
program. These proposed rules were de- 
veloped cooperatively by the Office of 
Human Development Services, the 
Health Care Financing Administration, 
and the Public Health Service, in order 
to achieve as much consistency as possi- 
ble among the requirements being im- 
posed in each of the programs. In order 
to avoid repetition in explaining how 
we propose to resolve issues that per- 
tain to all four programs, a comprehen- 
sive discussion of the common 
definitions and procedures is set forth 
in the preamble to the proposed rules 
for medicare and medicaid. Only those 
issues particularly germane to title XX 
are addressed in this preamble. There- 
fore, readers wishing to understand 
fully and to comment on the proposed 
rule for title XX are encouraged to re- 
view the proposed rules for medicaid 
and medicare. 


DISCLOSURE OF INFORMATION ON OWNER- 
SHIP AND CONTROL AND ON CERTAIN 
BUSINESS TRANSACTIONS 


Section 3 of Pub. L. 95-142 requires 
any “entity” (other than an individual 
practitioner or group of practitioners) 
that is reimbursed for furnishing 


“health related services” under title. 


XX, to disclose to the Secretary or the 
State title XX agency, specified infor- 
mation about the ownership or control 
of the entity, and specified informa- 
tion about its business transactions 
with subcontractors and _ suppliers. 
The proposed regulation follows close- 
ly the proposed regulation for medi- 
care and medicaid, except for the fol- 
lowing specific definitions and proce- 
dures. - 

1. Health related services. The term 
‘health related services” is not de- 
fined in Pub. L. 95-142, in the Social 
Security Act, or in the existing regula- 
tions for title XX. The report of the 
Senate Finance Committee on S. 143 
contains the following language that is 
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relevent: “The committee’s bill would 
require * * * entities providing health- 
related services under title XX, such 
as homemaker, and home health agen- 
cies to disclose certain ownership in- 
terests.* * *” 

Since the States have considerable 
latitude in selecting the services they 
believe should be provided under title 
xX, and they may label these services 
as they wish, the range of activities 
being carried out under the heading 
“health related services” is quite di- 
verse. A service which is called health 
related in one State may bear a differ- 
ent label in another. Therefore, if we 
were to define health related services 
to mean whatever activities a State 
carries out under that label, we would 
not only have inconsistent require- 
ments among the States, but it is also 
likely we would be requiring disclosure 
from providers of services which have 
little or nothing to do with the central 
purpose of Pub. L. 95-142. Thus, the 
term is ambiguous and needs a defini- 
tion which can be used consistently 
throughout the program. 

We are proposing to equate the term 
health related services, for the pur- 
pose of this regulation, with the terms 
“medical or remedial care and health- 
related homemaker services.” The 
term, “medical or remedial care,” is 
defined in the existing regulations, at 
45 CFR 228.1 as: 


care directed toward the correction or ame- 
lioration of a medical condition which has 
been diagnosed as such by a licensed medi- 
cal practitioner operating within the scope 
of medical practice as defined by State law, 
and which care is provided by or under the 
direct supervision of such a medical practi- 
tioner or other health professionals licensed 
by the State or credentialed by the appro- 
priate professional organization. 


We propose to define “health-relat- 
ed homemaker services,” as “home- 
maker services provided for persons 
who need personal care and other ap- 
propriate services in the home because 
they have medical problems.” 

In our view, this is consistent with 
the purpose and focus of Pub. L. 95- 
142, which is directed primarily at pre- 
serving the integrity and improving 
the effectiveness of Federal health 
care programs. The term “medical or 
remedial care” has the advantage of 
being well understood by State title 
XX agencies and being defined com- 
prehensively enough so that, with the © 
addition of the phrase, “and health-re- 
lated homemaker services,” the pro- 
posed regulations will meet the pur- 
poses of Pub. L. 95-142. 

2. Disclosing entity. For clarity and 
simplicity, we have used the term “pri- 
vate provider” in this regulation when 
referring to a title XX disclosing 
entity. The term “private provider” 
means any nongovernmental party 
(other than an individual practitioner 
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or group of practitioners) that has a 
contract with a State or local agency 
to provide medical or remedial care or 
health-related homemaker _ services 
under title XX. A provider may be 
either a nonprofit or a for-profit orga- 
nization. 

The term “disclosing entity” must 
still be defined in the regulation, how- 
ever, with respect to the other three 
programs. This is necessasry because 
of the statutory requirement that a 
provider must identify (to the extent 
which the Secretary determines to be 
feasible), whether any of the persons 
who have an ownership or control in- 
terest in it also have an ownership or 
control interest in any other title XX 
provider or in a title V, XVIII or XIX 
entity which is required to disclose 
ownership and control information. 


DISCLOSURE OF NAMES OF OWNERS AND 
CERTAIN OTHER INDIVIDUALS CON- 
VICTED OF CERTAIN OFFENSES 


Section 8 of Pub. L. 95-142 requires 
a private provider to disclose the 
names of any owners and certain other 
individuals who have been convicted 
of criminal offenses related to their in- 
volvement in medicare, medicaid or 
the title XX program. Unlike section 3 
of the statute, which applies only to 
providers of “health related” services, 
section 8 does not state any such limi- 
tation on the type of provider covered. 
Rather, section 8(a) refers to “any 
hospital, nursing facility, or other in- 
stitution, organization, or agency” par- 
ticipating or seeking to participate in 
medicare, medicaid or title XX. In ad- 
dition, section 8(d) refers to a “provid- 
er of services” without any limitation 
or qualification. We believe this word- 
ing indicates a Congressional intent 
not to narrow the applicability of sec- 
tion 8 to providers of medical or reme- 
dial care or health-related homemaker 
services. Therefore, the proposed rule 
would apply the disclosure require- 
ments of section 8 to all title XX pro- 
viders, whether they furnish social 
services, medical or remedial care, or 
health-related homemaker services, or 
all three. 

In all other respects, the proposed 
rule for title XX conforms to the pro- 
posed rule for medicare and medicaid. 
The State or local title XX agency 
may refuse to enter into a contract 
with, or to approve the participation 
of, a provider if any person having an 
ownership or controlled interest in the 
provider, or holding a specified posi- 
tion with the provider (as described in 
§ 228.73(a)(1)) has been convicted of a 
crime related to his involvement in 
medicare, medicaid, or the title XX 
program. The State or local agency 
may also terminate a contract with 
the provider if it determines the pro- 
vider did not make a full and accurate 
disclosure when required. 
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(Sec. 1102, 1124, 1126, 2002 and 2003 of the 
Social Security Act; 49 Stat. 647, 91 Stat. 
1177, 1194; (42 U.S.C. 1302, 1320-3, 1320a-5, 
1397a and 1397b).) 


(Catalog of Federal Domestic Assistance 
Program No. 13.642, Social Services for Low 
Income and Public Assistance Recipients.) 


Nore.—It has been determined that this 
document does not require preparation of 
an inflationary impact statement under Ex- 
ecutive Order 11821 and OMB Circular A- 
107. 


Dated: June 30, 1978. 


ARABELLA MARTINEZ, 
Assistant Secretary for 
Human Development Services. 


Approved: July 21, 1978. 


HALE CHAMPION, 
Acting Secretary. 
45 CFR 228 is revised as follows: 
1. The Table of Contents for Sub- 
parts B and G is revised as set forth 
below: 


Subpart B—State Pian Requirements, Reports, 
Maintenance of Effort, Compliance 


228.4 State plan requirements. 
228.5 Appropriate State agency. 
228.6 State financial participation. 
228.7 Statewide operation. 

228.8 Merit system. 


228.9 Requirement to obtain certain infor- 
mation. 


Subpart G—Purchase of Service 


228.70 Procurement standards. 
228.71 Rates of payment. 


228.72 Disclosure of information about 
ownership and business transactions. 

228.73 Disclosure of information about in- 
dividuals convicted of crimes. 

2. Subpart B is revised to recodify 
existing §§ 228.5 through 228.9 as 228.4 
through 228.8, to add a new § 228.9, 
and to change references in § 228.19 to 
comport to the recodification, as fol- 
lows: 


Subpart B—State Plan Requirements, Reports, 
Maintenance of Effort, Compliance 
§ 228.4 State plan requirements. 

Each State which establishes a ser- 
vices plan under title XX shall operate 
in pursuant to a State plan, approved 
as meeting the requirements of 
§§ 228.5 through 228.10. 


§ 228.5. Appropriate State agency. 


§ 228.6 State financial participation. 


§ 228.7 Statewide operation. 


§ 228.8 Merit system. 


2 * . * * 


§ 228.9 Requirement to obtain certain in- 
formation. 


The State agency shall require that: 

(a) Each private provider (other 
than an individual practitioner or 
group of practitioners) with whom the 
State or local agency contracts for 
medical or remedial care (as defined in 
§ 228.1); or 

(b) Each private agency with whom 
the State or local agency contracts for 
health-related homemaker services (as 
defined in § 228.72(a)(4)) comply with 
the requirements of § 228.72 regarding 
submission of information concerning 
ownership or control and past business 
transactions. 


§ 228.19 Noncompliance. 


(a) Withholding of payment. If the 
Secretary, after reasonable notice and 
opportunity for a hearing to the State, 
in accordance with 45 CFR 213, finds 
that the plan of the State no longer 
complies with any of the requirements 
of § 228.5 through § 228.15, that in the 
administration of the plan, there is a 
substantial failure to comply with any 
of those requirements, or that there is 
a substantial failure to comply with 
the requirements of §§ 228.17 or 228.18, 
he shall, except as provided in para- 
graph (b) of this section, notify the 
State that further payments will not 
be made to the State under this part 
until he is satisfied that there will no 
longer be any such failure to comply. 

(b) Alternate 3 percent penalty. The 
Secretary may suspend implementa- 
tion of any termination of payments 
under paragraph (a) of this section for 
such period as he deems appropriate 
and, alternatively, reduce the amount 
otherwise payable to the State under 
this part for expenditures during that 
period by 3 percent for each require- 
ment set forth in §228.5 through 
§ 228.18 with respect to which there 
was a finding of noncompliance and 
with respect to which he is not yet sat- 
isfied that there will no longer be any 
failure to comply. 


3. Section 228.40 is revised to add a 
paragraph (d) as follows: 


§ 228.10 Minor medical and remedial care. 


a e oa * * 


(d) FFP is not available for medical 
or remedial care or health-related 
homemaker services purchased from a 
private provider for any period during 
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which the provider fails to comply 
with §228.72(d) that requires disclo- 
sure of certain information about past 
business transactions. 


4. Subpart G is revised to add para- 
graph (14) to §228.70, and to add 
§§ 228.72 and 228.73 as follows: 


Subpart G—Purchase of Service 


§ 228.70 Procurement standards. 


FFP is available in the costs of pur- 
chased services only if they are se- 
cured in accordance with relevant pro- 
visions of Subpart P of 45 CFR 74, and 
the requirements of this Subpart. 

(a) Written contracts. The State 
agency executes a written contract in 
accordance with requirements under 
this part and 45 CFR 74.159 with the 
agency, individual, or organization 
from which services are purchased. In 
addition to the applicable require- 
ments of § 74.159, the contract shall: 


(14) In the case of a private provider 
of medical or remedial care or health- 
related homemaker services, include a 
provision that the provider will 
‘comply with the requirements of 
§ 228.72 regarding submission of cer- 
tain information about ownership or 
control, past business transactions, 
and certain other disclosing entities. 


§ 228.72 Disclosure of information about 
ownership and business transactions. 


(a) Definitions. For purposes of this 


section, § 228.73, and § 228.9, the fol- 
lowing definitions apply: 

(1) “Agent” means any person (in- 
cluding a corporation, where applica- 
ble) to whom a provider delegates the 
authority to obligate or act. 

(2) “Convicted” means that a Feder- 
al, State or local court has entered a 
judgment of conviction, irrespective of 
whether an appeal from that judg- 
ment is pending. 

(3) “Group of practitioners” means 
two or more providers of medical or re- 
medial care who practice their profes- 
sion at a common location (whether or 
not they share common facilities, 
common supporting staff, or common 
equipment) but who have not formed 
a@ partnership or corporation and are 
not employees of a person, partner- 
ship or corporation, or other entity 
owning or operating the facility at 
which they practice. 

(4) “Health-related homemaker ser- 
vices” means homemaker services pro- 
vided for persons who need personal 
care and other appropriate services in 
the home because they have medical 
problems. 


‘ 


(5) “Indirect ownership interest” 
means any ownership interest in an 
entity that has ownership interest in 
the provider. The term includes an 
ownership interest in any entity that 
has an indirect ownership interest in 
the provider. 

(6) “Managing employee” means a 
general manager, business manager, 
administrator, director or other indi- 
vidual who exercises operational or 
managerial control over the hospital, 
nursing facility, or other institution, 
organization, or agency, or who, direct- 
ly or indirectly, conducts the day-to- 
day operations of the institution. 

(7) “Other disclosing entity’ means 
any entity required to disclose certain 
information of ownership or control 
because of participation in any of the 
programs established under titles V, 
XVIII, or XIX of the Social Security 
Act. (See 42 CFR 51a.144, 405.603-3, 
and 455.104.) 

(8) “Ownership interest” means the 
ownership of equity in the capital of, 
or stock in, or any interest in the prof- 
its of, the provider. 

(9). “Person with an ownership or 
control interest” means a person (in- 
cluding, where appropriate, a corpora- 
tion) who: 

(i) Has an ownership interest of 5 
percent or more in the provider; 

ii) Has an indirect ownership inter- 
est equal to 5 percent or more in the 
provider; 

(iii) Is the owner of an interest of 5 
percent or more in any obligation se- 
cured by the provider, if the interest 
equals at least 5 percent of the value 
of the property or assets of the provid- 
er; 

(iv) Is an officer or director of a pro- 
vider which is organized as a corpora- 
tion or association; or 

(v) Is a partner in a provider which 
is organized as a partnership. 

(10) “Private provider” means (a) a 
non-governmental party (other than 
an individual practitioner or group of 
practitioners) to a contract with the 
State or local agency for the purchase 
of medical or remedial care under title 
XxX; or (b) a private agency that is a 
party to a contract with the State or 
local agency for the purchase of 
health-related homemaker = services 
under title XX. Private provider 
means either a non-profit or forprofit 
provider. 

(11) “Significant business transac- 
tion” means any business transaction 
or series of transactions which, during 
any 1 fiscal year, exceeds the lesser of 
either $25,000 or 5 percent of the total 
operating expenses of the provider. 

(12) “Subcontractor” means an indi- 
vidual agency, or organization which 
by contract: 

di) Assumes major management 
functions of the provider (including 
determination of eligibility); or 


34721 


(ii) Agrees to deliver specific services 
which the provider has agreed to de- 
liver under contract with the State or 
local agency. 

(13) “Supplier” means an entity 
from which a provider purchases 
goods and services used in fulfilling a 
contract with the State or local 
agency. 

(14) “Wholly owned supplier” means 
a@ supplier wholly owned by the provid- 
er or wholly owned by a person or per- 
sons holding ownership or control in- 
terests in the provider. 

(b) Disclosure about ownership and 
control interests. (1) Prior to the ap- 
proval of a contract for the purchase 
of medical or remedial care or health- 
related homemaker services, a private 
provider must furnish to the State or 
local agency, full and complete infor- 
mation on: . 

(i) The identity of each person with 
an ownership or control interest in the 
provider or in any subcontractor in 
which the provider has direct or indi- 
— ownership of 5 percent or more; 
an 

(ii) The name of any other private 
provider or any other disclosing entity 
in which a person with an ownership 
or control interest in the provider also 
has an ownership or control interest. 
The provider shall request this infor- 
mation in writing from any person 
with an ownership or control interest 
in the provider. 

(2) If a provider reports more than 
one name of persons described in para- 
graph (b)(1) of this section, and any of 
the persons named are related to each 
other as spouse, parent, or child, it 
shall report this fact. 

(c)(1) A State or local agency shall 
not approve or renew a contract or 
shall terminate an existing contract 
with a private provider of medical or 
remedial care or of health-related 
homemaker services, if the provider 
fails to disclose ownership or control 
information required under this sec- 
tion. 

(2) Federal financial participation is 
not available for payments made to a 
private provider who fails to: disclose 
ownership or control information as 
required by this section. 

(d) Disclosure about certain business 
transactions. (1) A private provider of 
medical or remedial care or of health- 
related homemaker services shall pro- 
vide, in response to a specific written 
request by the Secretary or State 
agency, complete information about: 

- (i) The ownership of any subcontrac- 
tor with whom the provider has had 
business transactions totaling more 
than $25,000 during the 12-month 
period ending on the date of the re- 
quest; and 

(ii) Any significant business transac- 
tions between the provider and any 
wholly owned supplier, or between the 
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provider and any _ subcontractor, 
during the 5-year period ending on the 
date of the request. 


(2) The provider shall furnish such 
information within 35 days of a re- 
quest of the Secretary, ahd shall re- 
spond to a request by a State agency 
within the period specified in regula- 
tions of the State agency. 

(3) FFP is not available in expendi- 
tures for medical or remedial care or 
health-related homemaker services 
furnished by a provider who fails to 
comply with paragraphs (1) and (2) of 
this section. 


§ 228.73 Disclosure of information about 
individuals convicted of crimes. 


(a) Disclosure. Any private hospital, 
nursing facility, or other private insti- 
tution, organization, or agency for 
which funding is, or will be, claimed 
under title XX for the purchase of 
any social service, medical or remedial 
care, or health-related homemaker 
services shall disclosure to the State 


PROPOSED RULES 


title XX agency the name of any 
person: 

(1) Who has an ownership or control 
interest in, or is an agent or managing 
employee of, the hospital, nursing fa- 
cility, institution, organization, or 
agency; and 

(2) Who has been convicted of a 

criminal offense related to the per- 
son’s involvement in any programs 
under titles XVIII, XIX, or XX of the 
Social Security Act. 
This information shall be provided 
to the State agency prior to the ap- 
proval or renewal of a contract for 
purchase of social services, medical or 
remedial care, or health-related home- 
maker services. 

(b) Reports to the Inspector General. 
The State agency shall notify the In- 
spector General of the Department of 
Health, Education, and Welfare within 
20 working days of the receipt of any 
application or request for participa- 
tion which discloses the name of a 
person described in paragragh (a), and 
shall provide the name to the Inspec- 


tor General. The State agency shall 
also notify the Inspector General of 
any action it takes on the application 
or request. 

(c) State agency denial or termina- 
tion of provider participation. (1) The 
State agency may refuse to enter into 
or renew a purchase of services con- 
tract, or otherwise refuse to approve a 
provider for participation under title 
XX, if any person who has an owner- 
ship or control interest in the provid- 
er, or who is an agent or managing em- 
ployee of the provider, has been con- 
victed of a criminal offense related to 
that person’s involvement in any pro- 
gram established under title XVIII, 
IX, or the title XX social services pro- 
gram. : 

(2) The State agency may refuse to 
enter into or may terminate a contract 
if it determines that the provider did 
not fully and accurately make any dis- 
closure required.under paragraph (a) 
of this section. 


{FR Doc. 78-21450 Filed 8-3-78; 8:45 am] 
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